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B Avma’m; a "lberal "corccalive !

By Gregéry Baum

My contribution fo the discussion initiated
by Raimundo Panikkar will be modest. | am
greatly puzzled by the presupposition that the hu-
man rights tradition is the unchallenged expres-
sion of Western culture. The Universal Declara-
tion of Human Rights was adopted by the Gene-
ral Assémbly of the United Nations in 1948,
shortly after World War Il, when the nations were
still shocked by the massive crimes against hy-
manity, including genocide, committed by the
Nazis, The Declaration must be understood as
an expression of international solidarity in the
face of unparalleled Nazi brutality. Still, the
‘cultvral tradition of the West is the bearer of an
ongoing debafe regarding human rights that de~-
serves o be acknowledged. In particular, libe-

ral péliﬁcal philosophy finds imself chu]léngéd
by other currents of ideas, ‘

. There existed first of all the conservative
political tradition that looked wpon civil liber-
ties as an innovation giving public expression
fo modern individualism and to liberal politi-
cal philosophy in general. In the Cathelic tra-
dition, for instance, primacy was accorded to
the common good. |t was the task of govern-
ment to protect-and promote this common good
of society, even if this meant putting limits on
personal freedoms. The private good of indi-
viduals was subordinated fo the common good of
society. [n Catholic social thought (until Va-

Gregory Baum teaches at St. Michael's College, Toronto. He is editor of The Ecumenist.
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llhcal phllosophy that reflected a false under-

- standing of the human person. The richness and
depth of the individual do not reside in-his or
her personal freedom fo enter upon a quest for
private happiness; creativity and ecsfasy, on
the contrary, become available when people
transcend the limits of their private existence by
identifying with a religious or a cultural tradi-
tion, with a community, with a common goced.
While liberalism appeared atfractive to modern
Europeans and Americans, the Catholics of Eu-
rope who were identified with an older cultural
tradition, regarded the liberal philosophy as a
political weapon that undermined people's col~
lective loyalities and sought to detach them from
their home, their community, their culfure and
their religion, Catholics tended to look upon Ti=
beralism os promoting an unhappy egalitarianism:
people were made equal because having divested
themselves of their religious and cultural inheritan-
ce, they now simply defined themselves in terms
of their orientafion toward personal satisfaction.

To Catholics of the old school the liberal
discourse of “rights" appeared strange and even
threatening, In the Catholic tradition people
‘were recognized as political beings: they were
members of society. Society depended on their
contribution to the common good as much as they
depended upon the cooperation of society.
this confext Catholics spoke of personal dufies
ard responsibilities, not of personal rights.
Rights belonged to the autherities who defended
and enhanced the common good. It Is well re-
membered that the papacy repeatedly condemned
the promotion of eivil Hberties, Tncluding the
freedom of religion. 1t was only at Vatican
Council H that, after a heated debate on the -
council floor, the Church changed its official
teaching and recognized civil fiberties as a
moral requirement,

Since the Catholic Church in the 19th and
the first half of the 20th century was largely 1=
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dentified with the comservative sector of Euro-
pean society, then on the defersive, and in the
Twenties and Thirties even blessed certain fas-
cist movements, traditional Catholic teaching
became an ideclogy legitimating the repression
exercised by the political regimes of the right,
This was ironic: for these governments were cer-
tainly not the promoters of the common good,
but instruments of domination used by an elite

to protect their position of power and privilege.
Catholics in democratic countries, particulearly
in the USA, began to dissent from the Church's
official téaching and defended civil liberties as
in keeping with Catholic values. The movement

- they created was successful in influencing the

Church as a whole. At the Vatican Council
theological authors who were under ecclesiasti -
cal censure during the Fifties were invited fo
collaborate in the writing of the conciliar de-
claration on religious liberty,

St1ll, the issues raised by the traditional
Catholic objections to civil liberties have not
disappeared. The liberal legal tradifion pro-
tects individuals ih society; but it does not pro-
tect communities, or peoples, or ethnic minorities.
In Canada, for irstance, the majority of Que-
becers, whether they be federalists or separa~
tists, offirm their collective right to self-deter-

‘mination. The Qiuebec bishops, prior to the

Referendum, "confirmed this collective right
from the Catholic perspective. Since English
Canadians are on the whole deeply committed to
liberal political phtlosophy, so much so that
they equate it simply with common sense and

do not recognize it as one philosophy among
others, they are puzzled by collective rights
such as the right to self-determination. The
recognition which liberals extend to French
Canada is the legal guarantee that all French~
speaking citizens, in whatever Canadian province
they may reside, may address themselves to go=
vernmental offices in their owr language. For
most Quebecers, be they federalists or separa-
tists, the rights include the proteciion of their
culture, their language, their collective fden~

tity, and in this sense their common goed.

When a Quebec government legislates that

the children of newcomers to the province

must take their schooling in French, the En-
glish tend to regard this as a violation of their
civil rights. Quebecers argue against this that
a collectivity has the right to define its own fu-
ture, a right that overrides purely personal rights
of individuals. The issues raised by the comser-
vative critique of human rights also come up in
connection with the right to self-determination

- of the Native peoples and the possible right of

ethnic minorities to protect their cultural iden-
tity. These groups tend to regard modern Endi-
vidualism and egalitarian legislation as instru-
ments that undermine their collective identity,
promote assimilation, cause the loss of cultural
and religious roots.

Secondly, the liberal pelitical philosophy
of human rights has been challenged by socialist
thinkers and by Karl Marx in particular, Rai-
mundo Panikkar mentions that for Marx, human
rights were simply "Klassenrechte,” the rights
of the owning class, The original democratic
revolution brought liberty, equality and frater-
nity only to the citizens who owned property:
the propertyless and women were excluded.,
What Panikkar does not mention, however, is
that the socialists formulated their own list of
socio-economic human rights, such as the right
to food, the right to work, the right to shelter,
and the right to share in society's wealth. Since
these rights were denied by the liberal political
philosophy, Marx made scathing aftacks on the
proclamation of human rights. Liberalism was
for him the ideology of the rising bourgeoisie,
Because political liberfies were largely irrele-
vant to the great masses of empoverished workers,
Murx ireated liberalism as a new religion: "hea-
ven" was the highly praised set of political li-
berties while the "earth" remained a valley of
tears, defined by hunger, drudgery, and bruta-
lity, =- conditions that were in no way remo~
ved hy political freedoms.

Because liberalism and Marxism became full -
fledged ideologies, they iragically defined them-
selves against one ancther, Liberals did not o-
pen thémselves to the protection of socio-eco-
nomic rights, and Marxists did not seriously en-~
gage themselves to integrate political freedoms
in the socialist vision of society. Todoy the ca-
pitalist world.prides itself of iis democratic rights,
while Eastern Europe proclaims socialist prin=
ciples that protect people’s socio-economic
rights. The Universal Declaration of Human
Rights of 1948 iried to unite the two human
rights traditions: at least toward the end ( art.
22, 23), it included socic-economic rights with-
out, however, giving them oppropriate space.
The principal perspective remained that of the
capitalist democracies. Still, the human rights
debate within the Western culture remains of
great importance .

Curiously encugh, the Catholic tradition,
originally hostile to civil liberties, has o much
greater affinity with the socio~economic human
rights. Catholics have always recognized peo-
ple's right fo eat. The stealing of food by the
hungry was never regarded as a sin, |t was not,
strictly speaking, stealing af all. While the
Catholic Church defended the right to private
property, it joined this to the right to common
vse. Private property had o social dimension,
The use of property was not wholly in the hands
of the owner; it was subordinated to the common
good. In the feudal order, the owner of land
had the responsibility of caring for the land and
feeding the people ltvmg and working on this
land.

This Catholic perspective has by no means
disappeared in the modern age. After World
War 11, the Archbishop of Cologne, Cardinal
Frings, preached a sermon to people who were
"hungry and had no coal fo heat their homes: he
reminded them that in case of dire need, taking
what you need was nof stealing. During those
years, Germans coined a new verb: "o frings"
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meaning to swipe necessities. The right fo eaf has
been acknowledged on a more serious level among
Catholic bishops. [In their 1974 Labour Doy Sta-
tement on world hunger, entitled "Sharing Daily
Bread," the Canadian bishops argue that the free
market is not a well=suited instrument to distri-
bute food to the hungry, The market distributes
food only to people with the ability to pay, the
bishops say, while food has been creufed by God
for everyone. '

In the most formal way, this old Catholic tra-
dition has been retfrieved by Pope John Paul Il
in his Laborem exercens ( n. 14): "Christian fra=
dition has always understood the right to private
ownership within the broader context of the
right éommon to all to use the goods of the whole
of creation. The right to private property is sy~
bordinated to the right to common use, to the
fact that goods are meant for everyone "

In the same encyclical, John Paul 1l firmly
defends other socio-economic human rights, the
right to work and, more especially, the right
of workers fo participate in the ownership of
what they produce and in the decisiors affecting
the work process and the use of capital and pro-
fit.

The debate on human rights Tn the Western
tradition clearly reveals that varicus human
rights are in conflict., We do not face a single
coherent tradition, but several traditions, each
important, each deserving attention, making de-

mands that cannot easily be reconciled. Poli-
tical thinkers and moral philosophers in the West
have asked themselves if it is possible to speci-
fy priorities among human rights, priorities that
would enable people and more especially legis-
lators to resolve the clash between conflicting
rights in concrete sityations,

This is not the place to examine this impor-
tant literature. Let me simply give an'example,
taken from David Hollenbach's CLAIMS IN
CONFLICT( Paulist Press, New York, N.Y.
1979). According to this Catholic thinker, the
recommended strategic moral priorities in set-
Hing the dispute over rights are: 1} The needs
of the poor take priority over the wants of the
rich, 2} The freedom of the dominated fakes
priorities over the liberty of the powerful, and 3)
the participation of the marginalized groups ta-
kes priority over the preservation of an order
which excludes them" ( p. 205). This set of pri-
pricrities has been.endorsed by the Canadian
bishops in their 1983 New Year's Day Statement,
"Ethical Reflection on the Economic Crisis."

These few remarks should make it clear that
it is a caricature of the Western culture to iden-
tify it purely and simply with the liberal politi-
cal tradition. A distoried understanding of one's
own cultural and religious history is not helpful
for dialogue with other cultural and religious
traditions. In fact, a more profound understand-
ing of cur own collective history tends to maoke
us more open and more sensifive to the values,
symbols and ideas present in ofher traditions.

RESUME

Gregory Baum affirme que c'est une caricature que d'identifier la culture ju-
ridique occidentale & la tradition libérale. I insiste & la fois sur la fradition ca=
tholique du bien commun et sur celle du socialisme d'un Marx par exemple. I
‘n'existe pas une seule tradition occidentale cohérente, dit-il,
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Are Haman )\4{4&’2 Zanf ?

By Howard R, Berman

Writing as an activist involved in the pro~
cess of conceptualizing and implementing the
recognition and protection of the human rights
of indigenous peoples, | am somewhat reluctant
to find holes in the edifice of the universal ap-
plication of human rights standards. Neverthe-
less, Raimundo Panikkar has raised profound and
troubling questions concerning the conceptual
bases of the human rights system that have lurk-
ed beneath the surface of the human rights dis-
course and demand attention. They demand at-
tention because human righis are oll too often
poorly cbserved in many parts of the world, be-
cause the emergence of non-Western peoples in-
to the international community has brought with

it the assertion of new rights that arise from cul~
tural and experiential sources quite distinct from
the Western fradition, and because the ultimate

universality of human rights in the broadest sense
is essential if people and peoples are to be able

to live with dignity, protected from the excesses
of power,

Undeniably, the current system for the pro-
fection of human rights, with its emphasis on ci-
vil and pelitical rights, is Western in concept
and origin. [t both reflects and institutionalizes
a view of human society in which the primary
focus of concern is the relationship between the

The author feaches at Harvard Law Schocl and is lawyer for the Six Nations Confederacy ( The Hau-

denosaunee: the lroquois).
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individual and the State - a focus which is a-

“lien to many of the traditional societies of the

world, The less developed concepts of econo-
mic, social, and cultural rights are also West=
ern in origin. They are the product of the Eu-
ropean Socialist tradition, ifself rooted ina
view of the world shaped by the realities of an
industrial society. Moreover, the existing hu-
man rights standards were created within the U-
nited Nations at a time when that organization
was dominated by the Western powers to an ex-
tent almost inconceivable in the pluralistic
world of the present.

"Of equal importance, these standards repre-
sent a consensus among States as to the existence
of certain inherent rights of Tndividuals within
their jurisdictions that these States agreed to re-
cognize, protect, and promote. In this sense,
the contemporary human rights system must be
viewed as a set of legal norms which obligates
States through either consensus agreement or
treaty {1}, rather than os a comprehensive phi-

‘losophy or cesmology which elucidates human

dignity. As such, it represents the most inclu-~
sive recognition of rights that could be attain-
ed withip the political, ideclogical, and cul-

tural constraints of the State system in the par-
ticular historical era in which they were con~

ceived, '

Panikkar has made an important coniribution
by imsisting that these efforts to legalize poli-
tical conduct must be analyzed in terms of the
actyal cultural, social, and intellectual tradi- -
tions of a diverse world as well as the historical
and political context. Indeed, he has made an
impressive argument for his view that the mere
assertion of universality for an Intellectual sys-
tem such as human rights is itself @ Western no-
tion. It is nof difficult to understend that even
the terminology of "human" and "rights" as they
have been used are culture bound "along the
lines of the historical trends of the Western
world during the last three centuries." - Never-
theless, in view of the drastic consequences to
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human lives of the entire human rights debate,

| believe that the questi on of the universality of
human rights is useful to explore if only to probe
the depth of the problem.

In part, this vsefulness is based on the fact
that there are imporfant vested interests on both
sides of the question as the quesfion hos been de-
bated in the halls of the United Nations. For

many who espouse the universality of human rights,

the system is conceptually complete. All that
remains is the need to "flesh out" the rights and
to create ever more effective methods to ensure

_ their implementation, By "fleshing out" 1 mean

the process by which these rights are applied to
new classes of individuals or additional areas of
social relations as the social conscience evolves,
These advocates tend to view the assertion of
"new" rights from non-Western sources as threats
fo the conceptual coherence of "human r ights"
and as diversions from the very real human mi=-
sery that is exacerbated by the failure fo respect
and protect existing rights recognized by the Sta-
te system, ' '

The countervailing view has been that in less
economically and industrially developed States,
human rights in the Western sense are ultimately
meaningful only if the population can be freed
from the debilitating conditions of starvation,
malnutrition, disease, and ignorance. These
advocates rightly point cut that conditions in the
Third World can be largely attributed to the le-
gacy of colonial domination that was highly be-
neficial to the West and to the continuing dis-
parity Tn the economic and technological capa-
cities between the industrial and "underdeve-
loped" States. |n this view, a new generation
of collective rights must be recognized that in-
cludes a right to development and claims to in-
ternational solidarity manifested ina " New In-
ternational Economic Order."

Although there is a great deal of truth in
both lobes of this very partial dialogue, it must

be remembered that this is primarily o debate
among States, not among peoples. Consequenily,
these principles have frequently been mani-
pulated for political purposes. The Western
position has often been advanced to confine hu-
man rights conceptually within the international
status quo, thus preserving the current economic
and political order. The position brought for-
ward by many Third World States has been used
all too often as a rationale by governments for
their failure to accord basic rights to people un-
der their jurisdiction. The result has been that
the human rights question has been severely po~
liticized in international discussions as political
blocs of States advance these views in an effort
to capture the moral high ground for their own
practice.

For these reasons, one must address the uni-
versality issue with some delicacy. So long as
human rights definitions are encompassed with-
in the conceptual and political framework of
the State system, whichever of these polarized
choices one makes is likely to have unfortunate
consequences for people. |t is alse obvious,
however, that even with the acceptance of both
of these views in some form, we are left with a
constricted system thaf has not been enriched
by the humane traditions of the diverse cultures
of the world. In an important sense, both of the
views of human rights briefly outlined above are
Western and statist. The position of the less
"developed" States presupposes industrialization
and integration into the international market e~
conomy, albeit at o higher standard of living,
which is again defired largely in Western terms.

Panikkar reminds us that the human rights
concepts of States, although somewhat more po-
lycentric in the present than in the past, do not
encompass the human righfs concepts of peoples,
of societies, and of cultures in all of their di-
versity. They do not express the needs, aspira-
tions, or worldviews of human collectivities with-
out recognized international legal personality.
To say that human rights are Western, therefore,

does not presuppose that other societies lack hu-
mane concepis and practices, or even homologous
concepts and practices. Neither does it neces-
sarily presuppose, however, that because they
are Western in origin, human rights protections
are limited in their application fo Western so-
cieties. Human rights concepts have arisen in
relation to the exercise of political power. 1
would suggest that in the process of refocusing
human rights to reflect the perspectives of peo-
ples, societies, and cultures, one must take in~
to account the realities of power in the world.
Similarly, political power is an important ele~
ment in any analysis of the limits of the univer-
sality of human rights.

Irrespective of its orfgins, in order for the
current human rights system to be regarded as
universal, at least three difficult issues must be
resolved:

~ is the system suffictently comprehensive
to include the full spectrum of rights that must
be protected to imsure respect for human dignity
in diverse human societies and cultures;

- are the currently recognized human rights
valid in all States and in all human societies;
do they have cross—cultural application;

~ do the recognized human rights conflict
with cultural values or practices which are them-
selves essential to the human dignity of any non-
Waestern peoples?

1. Are human rights sufficiently comprehensive ¥

Unfortunately, the answer is clearly no. For
example, the current human rights system with its
emphasis on the individual within society, com-
pletely omits any notion of the rights of groups,
or peoples, or nations which find themselves en~
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meshed within the boundaries of o State by vir-
tue of historical circumstance. In only rare ca-
s€s. is fhis relationship established by consent,
‘with terms created by voluntary agreement. It
is almost always the case that the relatiorship
is imposed and dominated by the State, which
then denies any continuing political identity or
self-control to the servient group.

The omission of group rights from the human
rights system was infentional and was not entire-
ly due to d conceptual or cultural blindness on
the issue. In the early days of the United Na-
tions, the representatives of State members cons-
ciously turned away from the rudimentary system
of group protection of the League of Nations, in
favor of a “universal” system under which all
individuals would be assured civil and political
rights within the State, with equality before the
law guaranteed. One of the underlying assump-
tions { and indeed, aspirations) of the system
was that the universality of individual rights
would facilitate the assimilation of coherent
groups info the national societies. " In that era,
the "problem" of the tenacity of group or natio-
nal identity was viewed as primarily o European
phenomenon, but the practice of omiting group
rights from the conceptualization of human
rights was readily accepted by the emergent post-
colonial States whose own boundaries were the
result of haphazard colonial aggregation by the
colonizing power, rather than the self-deter-
mination of distinct pecples. The resulting hu-
man rights system ratified and buttressed the po~
litical construct of the territorial State af the
same Hme that it declared the human rights con-
duct of States a matter of international concern.

In terms of my own experience with human
rights advocacy, | have found that the failure
of the system to accord recognition and protec~
tion to group rights, combined with the West-
ern emphasis on the integration of individuals,
has proven a disaster for indigenous peoples.

. Until very recently, indigenous peoples as such

have remained invisible in the world community,

56 Veol. XVIl, no. 2, Cahier 83

with the consequence that whole peoples have
disappeared or been marginalized. Even in theo-
ry, the system has only benefited indigenous in-
dividuals who, by either choice or circumstance,
have entered the national society. In reality,
integration has most often meant assimilation into
the lowest levels of the dominant social and eco-
nomic system, exploifation, and cultural destruc-
tion, With the exception of the prohibition o~
gainst physical genocide, the human righis sys-
fem has not touched the fundamental issue of the
right of indigenous peoples to retain and transmit
to future generations the integrify of their socie-
ties, cultures, and ways of life. In particular,
there are no recognized substantive rights that
preserve the relationship of the peoples to their
communal lands and to the natural environment,
a relafionship that is essential o their existence.

In addition to the absence of an appreciation
of and conceptual basis for group rights, | would
attribute this failure to two primary factors.

The first is the view that the system is sufficiently
comprehensive as presently constituted. There

is a corsiderable inertia to the current system in
favor of a focus on the righis of the individual,
The most significant suggestions at the interna-
tional level fon reformulation are economistic
and relate 1o a right to development, Any other
approaches are stubbornly resisted. '

The other factor is o sometimes implicit, so-
metimes overt notion that indigenous societies
are primitive in a pejorative sense and must be
progressivly integrated into the "modern world" .
This culturally based racialism, which does not
recognize either the validity or value of indige~
nous cultures, is rooted in the curious persistence
of the nineteenth century philosophy of Social
Dearwinism that hisforically served as un ideclo-
gical justification for colonlalism, Unforfuna-
tely, in its contemporary form, it pervades the
human rights discourse on this question.

Belief in cultural superiority makes it diffi=

cult to enhance awareness, even-among well-
meaning people, that an entirely new system of
recognition of righfs needs to be actualized that
arises out of the indigenous societies themselves
and foresees their continuation. Nothing less
‘will ensure their survival. Indigenous societies
are a seamless web in which changes in any one
of the "institutions” of social and cultural life
transforms the whole. |n this sitvation, real hu-
man rights can only occur when the society is
self-determined. Any forced or induced inte-
gration, whether in the nome of human rights or
development, is an attack on the integrity of the
people and calls into question their ability to
maintain their distinct existence. If a distinct
and ancienf people can only acquire rights by
ceasing to be what they are as a people, by as-
similating into the national society as a mere
aggregate of individuals with particular culfural
characteristics, any reasonable notion of human
rights as a universal value is twisted beyond re-
cognition. '

The idea of cultural superiority is not exclu-
sively Western. It needs o be overcome where-
ver it exists if indigenous peoples are to survive
and thrive on a global basis, For this reason, |
must foke issue with Panikkar's acceptance of
the possibility of a hierarchy of cultures. It is
a concept too easily manipulated to the defriment
not only of indigenous peoples, but of any land-
based fraditional societies that wish to maintain
their ways of life in the face of national "deve-
lopment” or integration strategies.

I have focused on the glaring omission of .
indigenous and group righis from the human
rights system as an illustration of ore important
facet of the lack of comprehensiveness of the
current regime.. If universality is taken to mean
complete, it must be regarded as o pernicious
concept that stands os an impediment to the fur-
ther development of human rights standards.

2. Are human rights valid ir all circumstances?

Again the answer is clearly no. Panikkar has
amply explained the irrelevance of many aspects
of individualism to the traditional societies of
the world, Unless we are prepared to view these
cultures as inferior insofar as they depart from
the imperatives of an idealized Western value-
system, it is plain that a claim for the universa-
lity of human rights awaits the inclusion of many
non-Western visions of a humane sogiety into the
human rights system.

If the question-is whether human rights are va-
lid in all States, however, | thirk that one is for- -
ced to a different conclusion. The current human
rights system is a product not only of the Western
social and inteflectual traditions, but also of
the revulsion against the very real excesses of
State power that resulted in the deaths of tens of
millions of people in Europe alone. We literally
live in a century that is bathed in blood. Human
rights concepts represent o three hundred year ef-
fort fo render political power, organized into o
system of nation-states, accountable for its freat~
ment of human beings. |n a sense, human rights
constifute a domestication of State power by so-
cieties long familiar with the instifution.

The State in the Third World does not arise
from traditional indigenous instifutions in either
form or substance. - Rather, it is a legacy of co-
lonial administration and Western influence, go-
verned by Western educated elites. [n many
cases, the comolidation of the State qua "nation"
is effectuated by a military establishment which
in terms of technology, communications, and
physical presence, remains the primary "national”
instifution. Moreover, the legal systems of these
States are generally modeled after Western law
codes and often include elements of colonial {pre-
independence) law and administrative practice.
In some imstances, aspects of traditional law are
incorporated in some measure, but always subser-
vient to national law and policy.
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In the West, the internal behavior of States

"is somewhat held in check by the concepts of hu-

man rights. These rights did not emerge, fully
developed, after WorldWar II; they slowly grew
out of the struggles of peoples grappling with the
ﬁdblem of the repressive Stafe over centuries.

ost pre-colonial, non-Western peoples also
had "checks and balances" that humanized po-
litical authority within their own indigenous ins-
titutions, whether through a spiritual or ethical
order or through systems of reciprocal obligafion.
These restraints were largely shattered, along
with the traditional economies, by colonialism.
After de~colonization, the form of the Western
nation-state was implanted in the Third World as
a replacement for traditional instifutions either
because these institutions no longer existed or
because they were viewed as "backward" by Eu-
ropean-oriented local elites, Like an animal
abstracted from its- natural and balanced envi-
ronment and transplanted to another ecosystem
without natural defenses to it, the Stafe system
was extended to the Third’ World. Panikkar is
correct to say that institutions are not easily
transplanted from one culture to another. Ne-
vertheless, history teaches that they can be im-
posed. '

t is frue that in most arecs of the world, out-
side of the industrial and urban centers, - most
people experience life in a localized context.
Relafionships are direct, personal, often familial,
and gererally ancient in erigin, at lecst beyond
the memory of the living, Under these circum-
stances, nafional political autherity is often im-
posed above the web of local centers of life and
only fitfully and occasionally penetfrates to af-
fect the daily activities and relationships of the
people. In such cases, the human rights system
has little role to play vis a vis State action(2).
However, when the State does acf, it must be
held accountable to internationally recognized
standards of conduct. The international human
rights system often provides an important res-
traint against the excesses of political power.
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Neither the Western Stafe nor the Western—

based system of human rights are inevitable or

eternal. If traditional societies and cultures are

" not ultimately destroyed by an homogenized glo-

bal monoculture, organized political societies in
the Third World will presumably grow fo reflect
non-Western social valves and cultures. At pre-
sent, however, that is not yet the case. The ef-
forts of some Third World leaders to wrap them-
sefves in the mantle of traditional leadership mo-
des while wielding the apparatus of State power
without traditional systems of restraint and ac-
countebility, are rather unconvincing. In fact,
one of the most disturbing recent frends in the
human rights debate is the tendency of some poli-
tical leaders to claim that they themselves repre-
sent the human rights of the enfire collectivity of
the States' population, thereby identifying hu-
man rights with the well-being of the State,

So long as the current state system remairs
with us, the presently recognized system of human
rights is universally valid with respect to State
conduct. We live in a world in which the global
reach of the instifutions of the State and of the
world market economy have established some con-
tinuity of human experiences across frontiers and
cultures, at least at the level of political power.
| offer this conclusion with some caution, how-
ever. [t is possible that the universal acceptance
of the human rights system will facilitate the de-
velopment of a monoculture by serving to legiti-
mize the institutions that the system was designed
to control. Perhaps an even greater danger s
that an uncritical acceptance of the social values
that underly the present bady of human rights
will stifle the development of other visions of
human rights arising from other cultures,

3. Do Human Rights Conflict with the Values
of Non-Western Peoples?

There are definite instances in which some
of the currently recognized human rights are in

conflict with cultural values or practices which
are considered by non-Western peoples fobe
essential to their human dlgmfy For example,
the currént formulations of the "right of develop-
ment" frequently threaten the ability of land-
based peoples or societies to retain their ways of
life. Resource extraction, infrastructure cors—
triction and hydroelecfric development are ex-
tremely intrusive and destructive to fraditional
cultures. They lead to centralized economies

“which further disestablish and impoverish landed

communities.

Development, as it has been articulated by
Third World States, is fully assimilated into ano-
ther Western dominated and defined Tnstitution:
the world market economy. Af present, the new
States and their populations remain disadvanta-
ged resource colonies and sources of cheap labor
for the industrial West, The State and the ry~
ling elltes are often "brokers" of this relation-
ship, which is implemanied by either State ac-
tion or, more frequently, by frans-national cor-
porations. Bluntly put, the Stafe often sfands
in the same relationship to the land-based fra-
ditional sccieties within its jurisdiction as the
former colonial power did in its time.

The "right to develop" continues rather than
challenges this relatiorship.. In substance, it
proposes a.change in the relationship between
the Third World and the Western indusirial coun-

" fries. Internally, however, it poses a right

which, in practice, often conflicts with the eco-
nomic, social and cultural rights of landed peo-
ples, as they conceive them. Development is
too often imposed on traditional societies with-
out their consent in a manner and with a result
that is structurally indistinguishable from the ear-
lier era,  The result has been dispossession, un-
controlled urbantzation, increased dependency,
and disintegrating cultures,

In terms of civil and political rights, it is

important to note that any legal system, inclu-
ding human rights law, can be a powerful assimi-
lation technique. [ndeed, the human rights sys-
tem was interided, in part, to facilitate integra-
tion. The record is replete with instances in
which Western-oriented legal standards in areas
such as criminal conduct, land tenure rules, mar-
ricge, inheritance, dispute resolufion, etc. have
disadvantaged traditional societies. In those few
instances i which questions of the viclations of
the human rights of indigenous peoples have come
before international forums, however, there has
been a demonstrated sensitivity, within the limits.
of contemporary corsciousness, to the fact that
the individualist thrust of human rights standords
is not entirely appropriate. It is to be hoped that
States as well will not mechanically apply these
standards against traditional societies in the pro-
motion of human rights within their borders, [f

“human rights concepis are cynically or ignorant-

ly employed as a salient to break down traditional
communities or peoples, they will function as
merely another aspect of coloniafism.

Finally, the hallmark of the human rights sys-
tem is the guarantee to individuals of equality
before the law, However, formal equality is an
empty gesture if the substance of the laws is not
sufficient to safeguard essential rights and needs
which are sometimes exercised only ina group
or communal context. It is actually dangerous,
if application of the laws will result in the impos-
sibility of exercising important cultural practices
or in their prohibition, It is perhaps most dan-
gerous when formal equality is used as a justifi-
cation by States for their faifure to recognize
specific rights that must adhere to particular
groups within the overall national society if they
are to survive.

Conclusion

In one serse, the question of the universali-
ty of human rights is easily answered. Each of
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the worlds’ cultures and traditions possesses a
vision and offen a practice of a benevolent so-
‘cial order. These visions and practices need to
be nurtured in their home ground and respected
at the international level if "human rights" are
to be regarded as universal. The concept must
grow to reflect the diversity as well as the wis-
dom of all human cultures.

For the present system, universality remains
an inspirational goal rather than an immediate
reality. Despife the hegemony of individualism
and lack of comprehensiveness, however, human
rights form an important and necessary affirma=~
tion of human dignity in the face of State power.

The strength as well as the weakness of the cur~
rent system is that humon rights and the State are
lecked in an inseparable embrace. For this reason,
| have confined my comments to setting forth some
prominent aspects of the political context within
which a cultural or cross=cultural discussion of
human rights takes place.

As.a point of departure from the constricted
system of the present, | certainly endorse Panikkar's
conclusions. But | think that we also need to
look beyond conceptual formulations to ask whe
is making the decisions. In my view, we need o
new vision of human rights that empowers peoples
to have control of their own lives.

NOTES

(1) 1t should be stressed that under this system, the interpretation and implementation of human rights
are both the responsibilify and the power of States. There has never been a universal consensus among
States as to the precise meaning of their obligations under these standards.

(2) It is important not to romanticize either non-Western or Western societies when discussing human

-rights. Such practices as slavery, religious and racial persecution, genocide, bride-burning, and

many others have been justifiably denounced by the international community, irrespective of the cul=
fural context in which they oceur. The prohibition agoirst these practices is not limited to State

conduct. i

RESUME

Howard Berman se penche sur I*universalité des droits de ["homme. Le sys-
téme actuel dit-il est loin d'&tre compréhersif; il néglige les droits des groupes,
des nations v.g. celui des Nations Amérindiennes. Il n'inclut pas non plus les
autres visions culturelles. Reste qu'il est important pour se défendre conire les
Nations-Etats modernes. Mais le danger c'est par & méme de légitimer |’ Etat
que le systdme cherche & contrdler, et méme d'étouffer les autres visions cultu-
relles. [l souligne que les droits humains entrent parfois en conflit avec les va-
leurs des peuples non-occidentaux, v.g. le droit'au développement et la relation

des amérindiens 4 la terre.
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Commenlatied - Commenda

By Masaji Chiba

Having been engaged in the pursuit of a
similar question ( -¢f. my arficle "Cultural U-
niversality and Particularity of Jurisprudence, "
in Essays on Third World Perspectives in Juris~
prudence, ed. by L. Marasinghe & W .E. Con-
klin, inprint), I read this article with great
appreciation and adopted it as stimulating ma-
terial for my seminar at the Graduate School
of Tokyo Metropolitan University,

The author's discussions are right in four
points. First, his problem=posing is reasonca-
ble though might be opposed by Western-
minded scholars. Because his question casts
a fact-based doubt on the concept of human

Masaji Chiba, Tokai University, Japan

rights, the authenticity of which has rarely been
doubted for its presupposed crucial ideological
importance to the modern system of law prevail -
ing.in fact over the whole world. Second, his
criticism of the concept is so sharp as to dis=
close its essential features and his advocacy of
svadharma in contrast is persuading of its quite
different features, Third, his methodology is
correct in intending not to offer another alter-
native to the Western concept but to search out
its homeomorphic equivalent. Finally, his con-
clusion is supportable in appealing, on the as-
sumption of the partial truth and falsity of the
concept, to find an intermediary space between
the coneepts in different cultures, Western and
non-Western,
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Still, some questions arise in the plain he
hewed before us. First, his advocacy of sva-
dharma as a functional equivalent to the West-
ern concept of human rights may hold frue to
the people of Indian culture and be approved
by some other peoples such as Chinese and Ja~
panese who have cherished similar concepts.
But more cultures must have other concepts dif-
ferent from both human rights and svadharma.
What they are in reality is required to be
clearly identified on the factual base. Then,
in comparison with the features of the equiva-
lents in other cultures, the features of sva-
dharma should be further clarified especially
in ts negative side that-might disturb the po-
sitive function which may be supported and
promoted by the concepf of human rights, Fur-
tharmore, when such many different equiva-
lents are found in their both positive and ne-
gative sides, or rather | would say, in order
to find them systematically, a theoretical re-
quirement is known lying before us fo prepare
a frame of reference encugh to.locate all the

equivalents in a consistent conceptual scheme.
This means to build up a general theory of legal
rights and. postulates to let each particular va~
riation fill the right place in the whole system.

" And lastly, the fact is needed fo be accurately

observed that the Western concept of human
rights, however critical of its partiality one

may be, {sreceivedly declared in the constitutions
of confemporary non~Western couniries. In .
fact, the concept is working to permeate through
different cultures as well as to encounter with
oppositions from native cultures: the interac-
tional process of received law and indigenous
law should be carefully examined. Insum, the
discussions of Professor Raimundo Panikkar de-
monstrated both féatures and limitations of phi-
losophical and/or cultural point of view, thus
leaving the further questions fo be pursued by
social scientific methods. | would accept his
discussions as an expectation and encourage~
ment from philosophy to social science.

RESUME

N

Masaji Chiba se dit d'accord avec Panikker mais croit qu’ on devrait faire
une étude systématique et factuelle des différents équivalents homéomorphes &
partir d'une théorie générale scientifique provenant des sciences sociales.
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Aome C’ampé’bnzml‘a? formankee

By Denis Goulet

The author answers his own question in the
affirmative, while hastening to add that the
world should not renounce declaring or enfore-
ing Human Rights. Panikkar warns further that
the promotion of Human Rights worldwide entails
three serjous dangers:

- it may pave the way for the invasion of
the modern technoculture which severely dama-
ges cultures;

- it can block the freedom cultural tradi-
tions need to formulate their own "homeomorphic"
views corresponding fo or opposing Human Rights;
and

- it may rule out the mutual fecundation

which must fake place through dialogue in the
hope of giving birth to new myths which are mo-
re genuirely universal ( or universalizable) and
which could humanize civilization.

Two central ideas underlie Raimundo Pa-
nikkar's view of reality. The first is that plu=
ralism == of culture, meaning systems, symbols,
language, societal structures, and behaviors —-
is constitutive of reality. Hence trans-cultural
approaches to diversity are inherently reduc-
tionist; only dialogical dialogue in the cross-
cultural mode may lead to understanding across
boundaries of universes of meaning and life.

‘His second basic notion states that myth is the

source of that true power which brings unity and

Denis Goulet, Chair of Social Justice, Notre-Dame University.

Avril - Juin 1984 63



integrity to cultures. He diagnoses the present
situation as one in which most cultural commu -

" nities in the world live with "broken" myths

victimized by the encroaching Western myths of
progress, development, revolution, scientific -
rafionality, and technological mastery. Becau-
se the myths are broken, the synthesis of socie-
tal values which they supported is also shattered.
Worse still, most cultural communities have lost
the power to protect their own' myths. Panikkar
strongly implies that although Western myths may
have proven more militarily or technologically
powerful ‘than those of other cultures —- as co-
lonialists and traders were in past centuries ==
these myths are radically inferior to those of the
victimized socleties at the ontological level,

Al’rhoa.;gh Panikkar's analysis is fundamental-

ly correct, 1 fear it could mislead readers because

of two marginal weaknesses. First, he sins by
omission in failing to note that Western myths are
themselves increasingly questioned and challen-
ged in the West, in the very bowels of the tech-
nostructures. Consequently, the legitimacy and
strength which these myths enjoy, even at home,

is less than absolute. Moreover, when these myths

are exported to other societal shores, they are
simultaneously embraced and resisted. Within
many non-Western societies, elites as well as
sighificantnumbers of aspiring non-elites have
embraced the Western myths. In most cases the
embrace has not been total or unconditional:
even "Westernized" Africans, Asians, and Arabs
wsually struggle to maintain some core elements

of their "traditions" of meaning, behavior, noms,

and interpretations. - This is the "prismatic effect"

of which political scientist Fred Riggs speaks.
"Modern" values enter these societies as white
light enfers a prism and is refracted into diverse
colors. *So too with "modernity, " "development”,

Panikkar often speaks as though non-Western
cultures could still be found in the "pure" state.
On the contrary, these cultures have undergone
Waestern influences for several centuries and ma-
ny Western values have long ago been "assimi-
lated" by them, not, of course, by the entire

population, but by considerable numbers of ur-

ban upper and middle classes. The assimilation
is doubtless not a happy one; it usually induces
a kind of schizophrenia which makes people live
as two irreconcilable and fragme nted selves.
Not surprisingly, therefore, do many African,
Asian, and Arab "assimilés" themselves radically
question the merits of their Westernization. The
cross=cultural dialogue which Panikkar advo-
cates is already taking place within the breasts
of millions of people who are now the bearers

or vectors of several cultures. An increasing
number of people give partial allegiances to
several distinct cultures or cultural universes.
This syncretism is likewise reflected in many
institutions, structures, and behaviors observa-
ble in numerous cultural communities.

If it is true that cultures are already hybri-
dized, important nuances must be brought to
Panikkar' s assertion that " There can be no se-
rious fatk about cultural pluralism without a ge-
nuine socio-econemic-political pluralism."

No doubt culture does lose its vitality -- and
becomes a residual Mausoleum phencmenon -
when stripped of its social, economic, and poli-
tical structures. Yet pluralism at the level of
economic instifutions or pelitical arrangements
may be something to be newly created rather
than something pre—existent to be preserved.

In other words, "modern" social, economic, and
political forms have already displaced or *cor-
rupted” traditional counterparts far more pro-
foundly and pervasively than Western ideas of

scientific "rationality," and the technical approdch freedom or personal rights have displaced tra-

to problem solving: these are "refracted" in the
prism of traditional value systems and altered in
the process. '

64 Vol. XVII, no. 2, Cahier 83

ditional homeomorphic equivalents, It is easier
for Hindu religion to survive with relative inte-
grity, even in the face of aggressive secularism,
than for India not to educate its children through
the. institution known os a school, or to administer

its policy otherwise than through bureaucracies.
Similarly, it is difficult to imagine tribal com~

. munitarian forms of government perduring with

relative integrity except with very small groups
who enjoy relative isolation from mainstream
"contaminating" Influences of the omnipresent
modern state. Issues of scale and degree of im-
munity from outside influences are decisive here.

"Of course, in the event of a nuclear catastrophe

"modernity's" forms might by totally destroyed
and human societies might then have opportuni-
ties to create or recreate tribal politics. | am
not implying here that such an evolution would
corstitute a "regression” in political terms.

My point is that the social, economic, and po-
Ittical pluralism Panikkar desires ( because, as
he comectly notes, 1t is essential to cultural ply-
ralism) will probably be much more of a new
creation than a preservation or reconstitution of
eriginal traditiona! forms,

This essay has the great merit of setting new
ground rules for debating "universality," Panik-
kar's methodological insistence on "diatopical

hemeneutics" around "homeomorphic equivalents”
is o valuable instrument for avoiding either reduc-

tionist ethnocentrism when analyzing diverse va-
lues, or the kind of relativism which limits dis-
course to superficial levels of analysis. Thanks
to his carefully balanced methodological in-
junctions, his unyielding deferse of the specifi-
city of cultural values does not lead him to cbdi-
cate the quest for universality. As he writes,
"there is a legitimate and inbuilt claim to univer-
sality in any affirmation of truth, The problem

is that we tend to identify the limits of our own
vision with the human horizon." His exegesis

of the sins committed by taking the part for the
whole ( pars pro toto} or supposing that we can
grasp the whole through the part (totum in parte)
is most illuminating. Yet never does Panikkar
abandon the conviction that there exists a uni-
versal human nature. He insists, nonetheless,
that universal human nature finds unique value
expressions in each major culture. Universal
affirmations of truth can only come at the end

of a disciplined dialogue, not prior to it.

And strict rules must be cbserved if dialogue is
to be legitimate. The "claim to universality" is
thus rigorously conditioned: there is no easy aufo-
matic passage from the universalizable fo the
universal, Indeed, what emerges as a universal
symbol or image after the dialogue of mutuality
will be something new, not merely a functionally
equivalent reiteration of an earlier symbol which
pretended fo be universal or, for that matter, u-
niversalizable. '

The metaphor of knots { indiQiduals) and nets
{ persons) is most instructive, doubly so because .
its author acknowledges the need for mutual en-

_richment from those culfural traditions that have

emphasized knots to the defriments of nets, and
vice versa. Here we see a delightful and hope~
laden paradox arise; namely, Panikkar, the cham~
picn of the irreducibility of cultural valyes, is
precisely most universal when he defends that
specificify. He transcends dichotomous polari-
ties between absolute and relative and between
communicable and incommunicable by intuiting
plurality as ontologically and normatively cons-
titutive and by crafting a cognitive methodolo-
gy which freats it as such, ‘

Panikkar convincingly shows that Human
Rights are @ Western concept which has not yet
begun fo validate its claim to universality. Its
inifial elaim was falsely grounded. His vision
opens up promising new vistas of pluricultural
understanding. Indeed Human Rights enjoy some
limited de facto universality of application pre~
cisely because the technostructure in which
they are embedded and which they vector (at
least implicitly and indirectly) has itse!f touched
the epidermis, if not the vital organs, of all
existing cultural communities. Those rights are
not ontologically or normatively universal,
however, because they have not yet dialogued
with Dharma and svadharma on the latter's own
terms. Panikkar asserts that such dialogue can
ensue, and possibly yfeld a new symbol —-
having, this time, a valid claim on universality
-~ only if the Western technostructure's steam~-

Avril = Juin 1984 o .65



rolling operations are reversed stopped, or, at

_the very least, sharply decelerated, Otherwise,

no alternative socio=politico-economico struc—
tures will survive or escape corruption, And
unless they do survive and escape corruption,
there can be no genuine cultural pluralism.

There are, moreover, no defersible cultural
rights without shattering the monopoly of !eglh-
macy arrogated to itself by the technostructure's
rationality model.

Panikkar poses a difficulty for political phi- '

losophers when he discusses the objections voiced
by Marxists against the ltberal conception of
human rights; namely, that society "has rights
which the individual may not violate." But is

it not the case that all societies held together by
sacred myths, themselves defended by taboos, li-
kewise consider that societies have rights to
which individuals are subordinate? It seems to
me, moreover, that one large Christian stream
of political philosophy and practice likewise
views society as something qualitatively more
than the sum of ifs quantitative individual paris.
1 refer to Aquinas' vision of the person and the
common good. The social polity is not merely

an adventitious creation of persons binding them-

selves to reciprocal duties and rights via a con-

tract. Society has claims upon persons just as they

have upon the society. There exists a body po-
litic { to use Maritain's phrase) whose claims

on persons are not automatically vested in any
government. In other words, | think that the
absolutization of personal rights in Western po-
litical tradition is not as total as Panikkar makes
it sound. That it is not should facilitate imagi-
nafive dialogue of a dlufop:ca[ homeomorphic

Csort.

Panikkar insists thaf rights cannot be indi-
vidualized. As he puts it, "The dignity of the
human person may equally be violated by your
language, or by your desecraiing a place |
consider holy." Sad to say, desecration has
usually occurred when "development" or "pro-
gress" has come to the Third World. Under the

‘banners of efficiency, profif, or power, the

"holy place" of peoples’ meaning systems has
been viclated. How jo restore the damaged
pieties is the difficult challenge. | believe Pa-
nikkar has correctly diagnosed what ails the
Western technostructure: it has no holy place
where myths may reside inviolate and, tharks
to their inviolakility, confer order, unity, and
respect for diversity in fhe very heart of diver-

sn'y

RESUME

Selon Denis Goulet, Panikkor a omis de dire que les mythes occidentaux sont
remis en question par les occidentaux eux-mémes, Goulet trouve que Panikkar
parle souvent comme si les cultures non-occidentales étaient & |étaf pur alors
qu'elles sont hybrides. Le plurahsme ne serait donc pas un pré-existant & pré-
server mais quelque chose & créer. Goulet souligne 1! importance de la méthodo-
logie et des suggestions de Panikkar et offre quelques autres notes qui se veuienr

complemenfctres .
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le clable

Commenlaiies - Comments

L

Les arouly de £'homme

Par Etienne Le .Roy

En répondant & la question de Dioggne° )
“La notion de ["homme est-elle un concept oc-
mdental" (l), R. Pamkkur 58 doufalf blen qu'il
vé qui allait provoguer bien des éclaboussures
« .« ef bien des. réactions en retour.

A T'inverse du plus grand nombre, ses ar-
guments ne me choquent pas. Bien plus, et ve-
nant de lui, je les trouve incomplefs: Aprés
avoir lu et relu sa contribution, d'une extréme
limpidité, j'en suis venu & reconnaitre (I), der~
rizre la qualité de I'amlyse, un "piage" (II)
conire lequel ne nous prémunit pas le raisonne-
ment de R. Panikkar, ce "diable d'homme".

Or, le pigge est dangereux en ce qu'il nous
fait oublier les implications discursives, idéolo-
giques et politiques de la mondicalisation en .
cours de la conception occidentale des Droits
de |"homme,

. Pourtant, mes questions demeureront sans ré-
ponse et ce texte sans: conclusion, parce que la
question qui nous divise, R. Panikkar et moi-
méme, n'est pas assez mire pour fournir de cer-
titude, voire méme d'espérance. .

Etienne Le Roy, Laboratoire d' anthropologie juridique, Université.de Paris.
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I - Reconnaissances

On se proméne dytour de la pensée de R,
Panikkar comme un astronaute devant la lune:
si le chemin pour venir de la Terre a éié bien
long et bien périlleux, le vrai but est d'alunir
et on ne saif pas exactement ce que |'on va dé-
couvrir. La manoeuvre d'approche peut se ré-
véler dangereuse et le coeur cogne & la surprise
attendue, & l'espoir en train de se concrétiser.
Mais ne- poussons pas 1'analogie trop loin alors
que |'approche de ['auteur nous invite & une
autre analogie: & "une sorle d’analogie fonc-
tionnelle existentielle” & travers le concept -
d'homéomarphie (2).

C'est, en effet, la méthode de recherche
de R. Panikkar qui retient de prime abord |'at-
tention en proposant une "herméneutique dia-
topique” et, plus particuligrement, en privilé-
giant |'étude de "1'équivalent homéomorphe"
dons |'approche interculturelle de la question
des droits de 1'homme. Pourtant, je ne vais pas
ici illustrer & nouveay I'intérét du concept et
de la méthode. Apras R, Vachon (3), j'ai es-
sayé de ma faufiler (4) dans cette méthodologie
et, méme s je ne l'occupe pas totalement, mé-
me si fe la déforme ou la maltraite, elle me
permet de donner un nom & ce que je cherchais
a pratiquer sans le savoir, telle la prose du
monsieur Jourdain de Moligre.

Plus précisément, pour décrire des rapports
entre les systémes juridiques de la coutume, de
la sharia ou-du Droit écrit en Afrique noire,
j'ai cherché & construire des concepts et des
modaéles permettant de répondre & une exigence
de la méthode de Panikkar: "déterminer com-
ment, du topes d'une culture donnée, compren-
dre les idées forgées par une autre" ( op. cit, -

p.5)

Ayant méme expérimenté la démarche pour
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ce qui concerne un "é&quivalent” des droits

de {'homme, & savoir |'étude du mode commu~
nautaire de protection des droits des Africains
face aux pouvoirs précoloniaux (5), je me sen-
tais qualifié initialement pour donner un accord
de principe & ce commentaire. Mais ¢’ était a-
vant d'approcher directement 1'auteur: ouire
de ["humour derrigre I'apparence du gourou,

il y avait tant de poids et de bon sens dans 1"hom-
me que son discours se démultipliait et se com-
pliquait. Ainsi, mon interprétation premiare
de ['article devenait cbhsolate et, avec elle,
mon projef de commentaire od {'avais |'inten-

- tion, sans concurrencer le philosophe, d'appor-

ter de |'eau au moulin de la "eritique transeul-

turelle” (pp. 128 15 de I'article).

On peut, en effet, grice & une meilleyre
connaissance des culfures d' Afrique noire, té-

‘moigner d'une richesse de données qu'il curait

é1é possible de mettre en parallele avec la tra-
dition indienne dont |' auteur ndus parle avec
talent ( PP- 18-21 ). Dans les sociétés d'A-
frique noire, nous sommes en face de réalités a-
typiques, au mdins vis-=vis du corpus réuni par
R. Panikkar. Dans la société welof du Sénégal,
on ne saurait identifier avee précision les équi-
valents d'individu ou de personne de la tradi-
tlon occidentale cor 1'accent est mis sur fa plu-
ralité des composants humains restitués dans la
structure de la personnalité:

"Le jiko ( personnalité) est ainsi cons=
titug par !'&ire humain ( nit} dans son
aspect corporel qui, lui-mé&me, com-
prerd le corps (yaram) et le souffle
{ruu). Le rab {esprit) est la zone
invisible, fowours actualisable de la
personne. . Mais le jiko resteraif in-
complet sans référence... & la force
vitale ( fif)... Le fit, associé au nom
d' honneur ( sant} et hérité patriliné-

airemenf, impose des devoirs ef des
sanctions éventuelles. La combi=-
naison des valeurs morales du gor
{ fidélité) et du dlom ( de la fierté,
de I"honneur). s exprlme & fravers

warugar { ce qu'imposé le sens
du devonri (l.e Roy 1981, p.4 et 5).

De nombreux commentaires possibles, ne
retenons ici que fe paraliélisme tracé entre cette

" conception plurale de [a personnalité { au plan

de |'entité anthropique) et de I'arganisation
plurale des systdmes de domination en des pou-

~ voirs multiples, spécialisés et interdépendanis,

interdisant { en principe) la concentration de
pouvoirs en un pouvoir politique supérieur et
extérieur aux autres:” dans ce type de société,
on avait imaginé qu'il y eut un pouvoir spé~
cialisé dans |'administration des hommes sans -
qu'il prit la forme de Léviathan de Hobbes(é).

Non point une société conire |"Etat ( selon
le titre provocateur du livre de Pierre Clastres
(7)) mals, une société ob la spécialisation des
pouvoirs ef Ieur complémentuarité structurelle

- Interdisait qu'un pouvoir dominét réellement tous

les autres, au moins jusqu'd ce que I'mrerven-
tion coloniale occidentale ne vienne ruiner cet
equnllbre

On pourrait, & ce propos, et smgulléremeni'
& travers la notion de fif ( concentration des é-
nergies cosmiques ef humaines dans la personna-
lit€}, découvrir un "équivalent homéomorphe" du
dharma indien ef “savoir ce que nous cherchons
quand nous nous embarquons dans notre quéte
des Droits de I"homme" (op. cit. p. 18 ).dans
Je contexte de sociétés sahéliennes d' Afrrque

‘occidentale. .

Mais, il y a la un pi2ge "didbolique" od nous
entraine R, Panikkar, & fravers I"extréme sé~
duction de sa pensée, en laissant croire qu'il y

‘a une alternative philosophique possikle a 1" yni-

versalisation & terme du discours occidental sur
les Droits de |' Homme.

En effet, en répondant & la question de |'in-
titulé de son article "Les Droits de |"homme soni-
ils d'origire cccidentale?", R. Panikkar cons-
tate que "les Droits de 1'homme sont universels
si on les contemple de la position od ‘est établie
la culture occidentale rnoderne et ne sont pas
universels si le regard qu' on jette sur eux vient
du dehors" ( op. cit, -pe 16:), Du point de vue
des qrgumenfs avancés ef des modalités du raison-
nement, il n'y a rien a redire d&s lors que le pos-
postulat initial Hient: "la formulation actuelle
des Droits de 1"homme est le fruit d"un dialogue
tras par'riel au sein des cultures qui existent dans
le monde" ( op. cif, p. 4 ), ce qui suppose que
les cultures peuvent continuer & dialoguer et que
du dialogue "philosophique” sortira le bonheur
de I'"humanité. Mais si le pluralisme culturel a,
dans le passé, apporté des réponses alternatives
a la conception occidentale fondée sur les Droits
de I'homme, 1'inter-culturalisme peut-il dans
le présent et surtout dans I' avenir donner des
armes non violentes a la lutte contre le "procés
d'occidentalisation"? Et la philesophie de R.
Panikkar suffira-t-elle & enrayer un tel processus?
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I - Le ?iége "diabolique” des Droits de |'homme et

es moyens de s'en défendre

J'envisage ici, en fait et en extrapolant -
'approche de R. Panikkar, frois types de pro-
blémes différents:

- Que vaut notre culturalisme face & Hefficaci~
té du discours |ur|d|que sur les Droits de
' homme?

~ Quel est 'enjeu de |'universalisation d'un
tel discours?

- Quelle position face & I'avenir devons=nous
adopter?

“a) Culturalisme et discours juridique

Pour les non=juristes, je crois devoir citer
ici, assez largement, la restitution critique du
discours qui fonde la conception des Droiis de
I'homme, au moins dars la perspective frangaise.
L'analyse est faite par un spécialiste de la scien-
ce administrative et de ses fondements idéolo-

giques:

"Le Droit est aussi un discours imprégné des
valeurs fondamentales qui assurent la cohésion
du groupe social ef transcrivent les détermina-
tions élémentaires qui sont au coeur de [' ordre
social: dans la norme juridique se profile une
certaine conception de la "normalité", pétrie
des relations sociales dominantes, Or, le Droit
est le vecteur privilégié de diffusion et d'incul-
cation de ces valeurs et de ces normes, dans la
mesure od la conjugaison de la systématicité et de
la force prescriptive confarent a son discours
une singuligre puissance persuasive, en le parant
du privilage de I' incontestabilité ; les représen-
tations qu'il véhicule bénéficient en effet par
projection fout & la fois de |'aura de "rationalité"
qui nimbe 1" ordre juridique tout entier et de
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"I'autorité” qui s'attache & ses énencés: la force
obligatoire n'est pas limitée au dispositif instru-
mental, elle s'étend aux valeurs qui en sont le
soubassement, Parallélement & son contenu ex-
plicite, le fexte juridique impose par voie d'au-
torité un ensemble de croyances, dont la certitu-
de ne saurait étre mise en doute: il suffit qu'el-

les soient enchassées dans la loi pour devenir

incontestables et sacrées" (8),

Le discours des Droits de ["homme véhicule
donc et impose les valeurs sociales occidentales
sans que ce processus puisse 8ire récusé puisqu’il
est sacralisé. Or, le processus de sacralisation
du pouvoir et du Droit sur le modele de ' Occi-
dent, étant déja largement enfamé en Afrique
noire, airsi que le colloque "Sacralité, Pouvoir
et Droit en Afrique” le démonfrait abondamme nt
en 1980 (9), pouvons-nous maintenir la fiction
d'un contre-discours culturaliste privé des effets
de "projection" ( dans I’ Autre lacanien) que le
discours juridique permef, ef qui cuvre la voie &
tous les "enfermements", réels ou symboliques,
dans les goulqgs ou derrigre les mots du Pouvoir?

Et dans la mesure o le processus de "phagoeytage"

est seulement entamé dans les sous confinents a-
siatiques ob [a démographie infroduit le poids du
nombre et ralentit les effets du changement, la
conjonction des modéles économiques de dévelop-
pement, des fransferts de connaissances juridi~
ques (10) et de cultures politiques n' implique-
t-elle pas a terme ( et sauf accident thermo-nu-
cléaire) |' universalisation du "procés d' occciden~
talisation™ dont parle Abdou Touré pour la Céte
d'lveire (11)?

Cette question restera sans réponse, par sim-
ple ignorance, mais suggére la possibilité réelle
que "le concept des Droits de |'homme, & partir
du contexte de la culture et de |'histoire au sein
duquel il a pris naissance, (devienne) une notion

valable & 1'échelle du globe ( Panikkar, op.
cit, p. 5 ), par la médiation des discours ju=
ridiques produits par les Etats ef les organismes
internationaux(12),

Que valent nos bors sentiments face a ['en-
jeu de I'universalisation de fels discours?

" b) L'enjeu du discours des droits de |"homme?

R. Panikkar o des mots trés justes pour résu-
mer le danger qui nous guette:

"Les exemples que nous prodigue le passé,
notamment le passé de 1" Occident, sont trop in-
nombrables et frop frappants pour que nous ne
soyons pas avertis du dunger de répéter ce qui
a été fait au nom du Dieu unique, de la Religion
unique et de la Technologie unique" ( op. cit,
p. 109),

Mais, il re va pas assez loin dans |"inven-
taire et dans ['analyse. Ce ne sont pas seule-
ment Dieu, |'Etat ou la Sclence qui s'organi-
sent selon ce principe "unitaire" mais aussi le
Droit {du Code), I'espace (du territoire national),
le temps( créateur du devenir), le marché géné-
ralisé de [a force du travail et des produits et
la représentation occidentale de la Personne(13).
Remarquons & ce propos qu 'a 1'inverse de ce que
dit R. Panikkar (p, 4), c'est d' abord la resti-
tution historique de la construction de la notion
de. personne qui permet de saisir le sens d'un mo-
dale qui est moirs unique ou unitaire qu'unita-
riste, en rédulsant { par la force ou la viclence
&1 nécessaire) la plurull‘re des formes d'organisa-
tion du social & 'unité impasée du modéle matri-
ciel.

A I'"identité du moule permettant de fagon-
ner les divers domaines de la sociabilité selon

un méme modele, s'ajoute le caractére totalita-
riste { et occasionnellement totalitaire) du mo-
dele unitaire. Ne souffrant ni exceptions ni dé-

‘formations, |'unitarisme totalitaire pousse les ci-

vilisations du monde dans une impasse tragique:
n'ayant plus de bases différentielles pour dialo-
guer ( aprés avoir élimTné 1" Autre au profit d'un
Soi exclusif), il ne resterait plus & ces sociétés
soit qu'une forme d'autisme orgueilleux soit que
la guerre frafricide, commandée au nom de "Sa
majesté des mouches”, selon le titre évocateur
de |' cuvrage de W, Golding.

L'enjeu de | umversclhsuhon des Droits de
!'homme est ainsi, en assurant la diffusion de ce
modgle unitariste, d'accepter la banalisation de
la "peste brune" et de "tout le désespoir du mon~
de": de faire [e'lit du dicble et de tous nos dé-
mons (14).

¢) Quelle position devons=nous alors adopter?

Je ne voudrais pas ici faire de proces d'in=~
tention & R. Panikkar éf je e l& connais pas assez
pour déméler, au-deld de la sagesse qu'il pro-
fasse, les positions sociales ef politiques qu'il o
pu assumer, Je re doute pas qu'elles aient été
a la hauteur des exigences éthiques qui fraver-
sent son ceuvre. Pourfant, sa philesophie nous
démobilise parce que "la. vision cosmo-thé -an-
drique de la réalité dans laquelle le divin, 1"hu-
main et le cosmique sont intégrés en un tout, le-
quel est plus ou moins harmonieux selon que nous
exergons plus ou moins complétement nos vérita-
bles droifs humains” { op. cit. p. 23 ) reléve de
la spéeulation cu de la méditation, et non de
'action.

Parce que nous n'en avons pas ferminé avec
les camps de concentration ou les goulags et parce
que le phénoméne de la dépendance et de la "ser-
vitude volontaire® ( pour reprendre La Boétie)
est d'abord le fruit de notre imaginaire et de nos
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Ny |

représentafions de |’ Autre, du Pouvoir et du Raimundo Panikkar, une telle approche de
Droit, nous avons besoin d'une philosophie
de I'action politique fondée sur une appro-
che interculturelle ef dynamique de la socié~

t& mondiale.

tous les partenaires de ce que le poate et hom-

“"donner ef du recevoir?
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SUMMARY

Etienne Le Roy admires Panikkar's mei'hodology and ideas and briefly speaks
about the African { Wolof-Senegal) mind in such matters. But could Panikkar's
position be a devil's trap? When one is aware of the universalization of the
“Western notion steamrolling across the planet, what is the value of a cross—cul-
tural discourse which seems to be non-action oriented? He calls for o philosaphy
of political action based on a cross-cultural and dynamic approach to the global
society.

Aveil = Juin 1984 ' 73



&m.m?’a,m. — Commendi

The pre-exisfince of Auman Mgm

[te subversion ay, 2he Westiwn Sizts

By John Mohawk:

Is the concept of human rights a product
of the modern world, o product essentially of
our Hime, or have the ideas which promote this
concept existed for considerably fonger than
the life of this century? This is an important
question because it helps us to define the para-
meters of human rights and, more importantly,

- it helps us to debate the origins of the ideas

which we ascribe to "human rights" within an
historic context. If we are able to better un=
derstand the crigin of the ideas, perhaps we
will be better able to grasp the motivations be-
hind the ideologies which claim the territory
and better able to give some definitions to

John Mohawk, Seneca Nation, { Six Nations Confederacy) is a former edifor of Akwesasne Notes.
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"human" rights based on enlightened criteria.
N

What are human rights? Avoiding for @ mo-
ment the legal definitions which qualify and
quantify the concept, exactly what is meant by
the term? | would suggest that the concept has
existed in some form or other in many cultures
and that culture has had a significant impact on
the definitions given the idea,  although | would
concede that the term, as used in international
law and politics, is quite modern.

To those who would argue that the concept
of human rights never existed in non-western
cuftures | would point out that, semantics. o=’
side, we need to investigate first why the con-
cept has arisen in the Twentieth Century with
such force without conceding that it never e-
xisted previously. Human rights concepts e~
xist because there is a need for these ideas.
There is a need for these ideas because some~
thing, a force in human relations, exists which
is contradictory to "human rights" and we now

" have at least words to describe those "rights"

which humans should enjoy inherently.

The concept of "human rights" as we now
conceive it never existed until after the appear-
ance in human societies of the nation state.
With the rise of the nation state we have «
force in human events which has the will and
the means to enact powers which can and have
subverted the human spirit and which can and
have assailed human dignity and the right of
peoples to an existence. |t is the existence of -
the ideology and the reality of the powers of
the state which has given birth in modern times
to the necessity of the concept of human rights,

The ideology of the powers of the state are
not modern, References to ancient tyrants a-
bound Tr the historical record, as do referen—
ces to resistance, rebellion and general civil
unrest. The idea of the absolute power of the
sovereign over the land, labor and lives of
"subjects" is at least as old, and is probably
significantly more ancient, thanTs the period
of recorded history. Because tyranny is so an-
cient, it is a practical certainty that people
have situggled over the issues we now ascribe
fo the category of "human rights" during all

“this time although the term may or may not

have existed in their languages.

The issues we now define as human rights
are as ancient as are the abuses of power which

became not only possible but prevalent with the
rise of the state. The concepts of human rights
exist in contradiction to the unbridled and un-
disciplined will of the sovereign and will evolve
refative to the technological ability of the state
to extend that power over its people and ofher
peoples. Concepts of human rights are evolving
and changing in the Twentfieth Century not be-
cause modernism Ts glving birth to a new huma-
nism but because the contemporary state has
techrological powers which threaten the dignity
and the right to exist of individuals and groups
in ways never seen before,

In the past we have thought of human rights
in terms of the rights of people to free speech,
free thought and the right of dissent, Those
rights were fo be protected against arbifrary or
polificqlly motivated actions such as search and
sefzure, censureship, political tmprisorment,
assassination, torture and other forms of discri-
mination. Today we are confronted by the po-
wer and the ideology of the state in ways which .
were predicted in George Orwell's gloomy fu-
turistic novel Nineteen Eighty-Four, In that
novel the state exercised absolute control over
human thought through incessant propaganda on
the video screen, through ceontrol over all in-
formation, hisfory, even through the elimination
of languages other than the skate language ard
the subversion of English to o state language.
The purpose was to eliminate language as o
form of communication which could express
thought which- contradicted state policy by eli-
minating words, by reducing the number of words
in the language, and by giving contradictory
definifions to those words. Thus the world of
that 1984 was to define words to bernefit the
needs of the state. Words such as "invasion"
would be franslated through the electronic me-
dia to mean "rescue", the world would be made
"safe from nuclear war" through the prolife-
ration of nuclear missiles, the world is made
safe for "democracy” through the installation
and support of dictatorships in the client stafes.
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The morality of the state is changing, how-
ever. Because of the success of these new ways
of controlling mass psychology, the old forms
of state terror are no longer acceptible. We no
longer are willing to accept the torture chambers
of the Shah because there are better and more
*civilized" ways of population confrol. The
objectives haven't changed, only the methods
are new.

The modern state is not exactly the same
entity as the ancient state, but some of the me~
thods are quite ancient. Corsider for a moment
the concept of subversion of language. Cen-
turies ago the European kingdoms consolidated

" their power over the rural areas. In the pro-

cess of the corquest of locality the English lan-
guage wos similarly changed. The word "heat-
hen" derives from o word meaning dweller of
the heather. "Peasant" originally-meant "pea-
ceful person", and the word "witch" derives
from a term meaning "wise person." Double-
speak has been in existence for a long time.

In the same vein, the idea of suppression of
languages which are not the state language has
been in existence for a similarly long period of
time.

These of us who have been socialized by the
culture which is the god-child of the state are
often mystified by the process which subverts
our own thoughts. All history is presented to
us as the history of the state, We have been
conditioned to assume that all else is irrelevani
that other cultures never had an intellectual
lifs, that they could not have developed cor
cepts of humanity which are different, or pos-
sibly more enlightened than the official ver-
sions taught us in the textbooks blessed by the
minions of the state ideology. Thus it is urged
upon us that the modern state is the distillation
of all human intelligence and that we live in
a "golden age" of humanism when in fact the
ideas we so smugly claim as the West's own are
almost universally derived from other peoples,
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The idea that the concept "humans have
rights against the siate { and against the ideo-
logy of the state)" is derived from modern West-
ern culture, is one example of how subverted
our sense of ourselves us beings within an his-
torical context and process has become. The
concept of democracy entered the European
consciousness following the European invasion
of the Americas because it was widely practiced
by the American Indians and was introduced to
European intellectuals from that source. - It was

not a rebirth of a Greek political ideology which,

in any case, was not democratic. The concepts
of freedom of speech, freedom of religion, and’
the right to cultural integrity existed in the A-
mericas and are even embodied in the surviving
documents of the political thought of the Amer-
ican Indians, most notably in the Great Law of
the Iroquois. Those ideas have been adopted to
the extent, and only to the extent, that they
have in some way served the interests of the me~
dern state. They have also been coopted by mo-
dern state historical revisionists who now assert
that all humanist concepts are the products of
the West, and more specifically the Western
state, and who argue this point in order fo focus
attention to Western history as' a model preci~
cely because the West's intellectual tradition

is limited in language and institutions fo a rea-
lity which serves the state's needs.

The control of thought is not limited to the
arguments which deny intellectual, moral or
social status fo peoples and ideolagies of other
cultures. Populist history is similarly denied
in the annals of the ideclogists of the state,
All {1 almost said almost all) improvements in
the material, social and spiritual conditions of
the masses have derived from mass movements
which are practically invisible in the official
histories, as has the history of the cooption of
the results of those movements by the state.

Thus far, in the twentieth century, the con-
cept of human rights as officially recognized and

debated has been limited to areas which serve.
the state's needs. Human rights are expressed
as those rights of the individual against the a-
busive powers of the state in terms which look
suspiciously similar to civil rights. [n the 1980s
that definition will be challenged to include
the concept of the rights of groups against the
powers of the state. Does an identifiable group
have rights? Does a community of pecple in
Canada who possess a distinct religion have a
right to practice thot religion? Do they have

a right fo possess ferritory, to speak a unique
language, to « system of social organization
which is peculiarly their own? Do they have
these rights against the powers of the state
which claims the right of eminent domain, which
claims the right to conirel all aspects of pu-
blic education, which claims the right to deci-
de on appropriate forms of political organiza-
tion? These kinds of questions are faced by - -
Canada's native peoples today.

Do localities have the right to a continued
existence? Do the peoples who live in the
Laurentians have a right ggainst acid rain pol-
lution? Do the people who live in Niagara
Falls have a right against foxic waste contomi-
nation? Do the people of Southern Ontario
have o right against contamination of the ground
water they use for drinking and bathing? Does
the state have the right ( as opposed to the
power } fo assign o a private corporation the
legal right to pollute the air and water of its
citizens? Do people have the right to live in the
community where they were born and raised, or
does the state have the right, becduse of the
neads of the national economy or the tax base
or other considerations, to allow the land and
water to become poisoned fo the extent that
people are forced to move away? These kinds
of questions will be faced by all the peoples
of the industrial nations in the decades ahead.
The definition of "human rights" is in an early -
sfage of development, and the possibilities for
expansion are practically unlimited.

The question of whether the concept of "hu-
man rights" has existed in other times and in o~
ther cultures would be moot except for the fact
that the intellectual, moral and legal ethics of
the West are only faintly acquainted with the
issues and that other cultures and times have de-
veloped a sophisfication in this area which is
needed in these changing times. We are living
in a dangerous age in which ignorance, ethno-
centrism and intransigence will not serve our
needs. Since 1945 the world has seen a techno-
logical explosion which has brought what many
see as prosperity butwhichhas also brought into
existence a nuclear and chemical world which
poses dangers on a level never before experienced
by mankind. In less than four decades medern
industry hos produced the most deadly substances
ever seen on earth in quantifies great enough
to destroy the human population of the earth
many times over. Our sophistication in terms of
how we relate to the reality of dioxin, plutonium,
the family of PBBs, and many other chemicals
will determine the quality of our future lives.
Our ability to rehumanize society, to define
and protect our human roots, our place in geo-
graphy as well as cur place in the economy will
also determine the quality of our future lives.

_ Al of these questions are related to the emerging

need to redefine our right to be human, inan
emerging world in which those needs are contes-
“ted by the reality of ever expanding state power.

RESUME

Johny Mohawk affirme que la notion des
droits de ["homme est une idée prémoderne que
I'on refrouve dans plusieurs cultures et que
I'Etat Moderne Occidental s'approprie en la’
dénaturant, la travestissant et en en faisant mé-
me |a subversion. Ce dernier fait de méme avec
le langage et lo démocratie etc.
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A lﬂcua‘lag‘u on Human )etgﬂa

By R. Panikkor

Any extremist position precludes a fruitful
dialogue. To truly communicate we must be o-
pen, and openness entails risk, We may have to
give up the cherished idea that we have the mo~
nepoly on some aspect of reality, and give way
to the other person. This 'stretching’ of the self
is painful but crucial to real growth, and is o
sign of maturity. True dialogue goes against the
grain of merely academic argumentation or even
discussion, with its ethos of defense and counter-
defernse. The malaise this latter attitude has
caused in the modern west should be evident to
anyone who is capable of even a cursory glance
at our current predicament. We are challenged
today to go degper than conflictive rhetoric or
one-upmamship; what is demanded is a frue reci~
procity which can only be based vpon a healthy
pluralism.,
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| am encourclged and honored that my paper
received such'a positive response of which the
six papers published here are a proof and a sample.
In such difficult and emotion-laden topics such
as this one, nothing is more helpful than the will
to dialogue. ‘But 1 shall neither write another pa-
per now, nor append an epilogue te my study.
| would merely like to react to the responses in
a three-fold way: 1} by underscoring the impor-
tance of the issue, 2) by dispelling ~ hopefully~
some equivocations, and 3) by further pursuing
the problem.

1) The Importance of the lssue

There is a remarkable consensus regarding not
only the importance of the issue, but also the pro-

per way of presenting if. There seems to be a
healthy approach to and a positive evaluation
of the concept of Human Rights, though we must
not, as Gregory Baum timely reminds us, abso-
lutize it. There is something pre-existent to its
presenf name and form , as Johny Mohawk force-
fully argues. Human Rights indeed constitute a
positive achievement; it represents a real gain
in human civilization. A pattern of consensus
seems to emerge: the issue is central and cru-
cial; it cannot be avoided; it needs to be deep=
ened and broadened. 1t is one of the most fruit-
ful avenues for human cooperation (1). There is
no need for me now to expand on all this, Yet

} will add that the cross-cultural approach to
this issue is still rare, (2)

| may also add a personal note of gratitude
and admiration for the quality and richness of
each response. We have begun to draw near to
that authentic dialogue about which | have spo-
ken earlier, | am pow in the awkward position
of alotting more time to a few criticisms than to
the wealth of constructive critique that | have
found in the different contributions.

2) Some Equivocations

a) Every fext stems from a context, without
which it is easily misunderstood. Sometimes the
misunderstanding is caused by the author's fna=
bility to convey what he/she wants to say; or,
mare often, the text may not have succeeded
in situating itself within a horizon common to-
that of the reader. Sometimes it is the reader's
own context that prevents a reaf undérstanding
of the primary meaning of a text. It may be that
| have been unclear when remarking that Human
Rights has a western, rather modern and even
predominantly protestant-anglo-saxon origin,
But | certainly do not identify Human Rights with
the western spirit, or affirm that it is "the un-
challenged expression of Western culture "
{(Baum) This would certainly amount to "a cari-
cature of Western culture," { Baum) 1 don't

believe | have drawn the above caricature, and
if so 1 do apologize. But | may very well be at
fault for Denis Goulet also says "that the absoly~
tization of the Western political tradition is not
as total as Panikkar makes it sound." | cannot
agree more. What one takes for granted is often
neglected.{3)

b) Howard Berman takes issue with my "ac-
ceptance of the possibility of o hierarchy of cul-
tures." | fully agree that the idea of such a hie-
rarchy has been "too easily manipulated to the
detriment not only of indigenous pecples, but of
any land-based traditional society." True encugh!
Far be it from me to defend the superiority of the
‘white cultures, or of any one culture for that
matter. | have writfen that "one side alore (can-
not) lay dewn the criteria necessary for establish-
ing such a hierarchy." But there is no doubt, it
seems to me, that societies and cultures are nei-
ther equal nor equally complete. 1 do not sub-
scribe fo ¢ kind of egalitarianism which would
adopt an exclusively quantitative view of reality.
And | certainly would never defend any type of
gnostic elitism. [ believe in the hierarchical
struciure of reality in which each component is
unique, and thus different, and performs a non-
interchangeable role, Each thing has iis part to
play in the greater unfolding of reality,. whose
beauty lies precisely in'its variety. Toreduce
everything to a lowest common denominator is to
obscure this inexhaustiblerichness, and also to
lose touch with the unique challenge of pluralism.
When composing a bouquet one does not limit one~
self to one single color, or even ene single flo-
wer. And besides this, cultural differences are
plain: north americans, for instance, are of su~
perior size when compared with most indians; the
nagas are, qua people, musically more gifted than
the panjabis; o society which needs dpartheid,
concentration camps or a severe penal system in
order to subsist s less well equipped than ano-
ther which is able to dispense with such coercive
methods of confrol; a literate society has a diffe-
rent set of values then an illiterafe one, and so

on. | am not assuming some absolute mefa-scale

of all value-scales; but within an accepted my~
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thic universe we may find some consensus as to
the hierarchical structure of reality. We should

" be able to say, given the above horizon of un-

derstanding, that the Stalins and Hitlers of all
times are aberrations. But, | repeat, this is main-
ly a semantic issue, and in content it is not af
variance with what Berman so forcefully defends.
He incidently coincides with Johny Mohawk in
defending "group rights" = and rightly so - also

in spite of the possible abuses.

c} Masaji Chiba remarks that svadharma is @
"functional equivalent to the Western concept
of Human Rights, " but is certainly not univer-
sal. Indeed. | have even expressed my reser-
vations on whather it is an homeomorphic equi-
valent at.all. My main concern was not to de-
velop a full theory of Human Rights, but only
to answer the immediate question of the title of

my paper,

d) | am alsolead to clarify this same idea
of homeomorphic equivalents in regard to Etienne
Le Roy's remark that he does not find any con-
vincing equivalent to Human Rights among the
Wolof of Senegal. This is why 1 have said time
and again that homeomorphic equivalents are not
word to word correspondences. They are com-
plex analogies of the third degree. | em not af-
firming that a symbol in one culture has to have

" an equivalent in another culture. It is not the

symbol Hself, but its function that is equivalent.
And to be 'equivalent' does not mean to be the
'some'. The homeomorphic equivalent can be

a set of symbols which performs an equivalent =
and nat the same or even similar - role to that
of one symbol in another cultural system. It may
well be that the Wolof do not need * Human
Rights' as'such because they take care of human
dignity, provide for the fulfilment of the human
being and guarantee that it is not trampled upon,
through a set of different institutions stemming
from different anthropological, cosmological:
and theological assumptions. (4)
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e) Goulet rightly remarks that the very pro-
cess of finding homeomorphic equivalents is a
creative enterprise; this means that they are not
“reiterations of an earlier symbol" but scmething
" much more of a new creation than a preser-
vation or reconstitution of virginal traditional
forms." This is well said, and should remind us
that culiures are living enfities and that our task
is not one of being mere interpreters of past cul-
tures but of being co-creators of o new symbiosis
and midwives in the cross-cultural fertilization.
We are not doing archaeology, that is, unearth-
ing forgotten values, or playing the moralist by
defending neglected cultures, We are participa-
ting in a creative and painful, but at the same
time joyful and fulfilling human vocation.

So far | am not in any disagreement with the
respondents.

3) Further Awareness

a} | considet pluralism fo be something much
deeper than political strategy. 1 go as far as to
defend the pluralistic nature of truth itself. For
this reason | would not subscribe to the remark
that my effort "means to build up a general theo-
ry of legal rights and postulates to let each par~
ticular variation fill the right place in the whole
system." (Masaji) Perhaps Goulet answers for
me when he speaks-of a "delightful and hope-
laden paradoxon," namely that "Panikkar, the
champion of the irreducibility of cultural values,
is precisely most universal when he defends that
specificity." But this specificity is not intellec-
tually specific; it belongs to the realm of myth.

| defend pluralism not as an all-inclusive
system or a supersystem, but as something of the
order of myth, No one person, or even culture
or religion, can embrace the universal range of
human experience and offer a universal frame-
work in which all diversities find their place.

What is called for here is mutuality and recipro=

city that is fruit of the radical relativity and in-
terdependence of everything that is. Solidarity

" comes from "solid® or 'complete’, and is related

to the etymo of 'salvation’, i.e, 'wholeness' -
about which no one has the overview or ability
to control. :

b) It remains now for me to comment on Le
Roy"s so=said "diabolical frap". | am in uimost
sympathy with Etienne's remarks, | am the one
who speaks of the Trojan Horse when we colla-
borate with western technology and utilize its
categories. | am stressing the fact that cultures
are organic units and that they cannot be dis-
membered without great suffering. ! fully agree
that being only benevolent, adaptable or colla=
borationist is a highly risky stance, and that ac-

tion is required, Certainly the concepts of Rights,

Laws and Administration belong to the same set
of values | categorize as having been universa-
lized to the detriment of other cultures,

But | have one single remark to offer.

The trap is indeed dicbolical: it lies on the
right and on the left, cbove and below, We do
not avoid it by merely thinking; and if we choose
action above all else, we are its victims, To
merely put our trust in God; Nature or Society
alone is to fall, perceptively or imperceptively,
into the trap; but if we rely only on ourselves,
or even on one single group, we are already in
the trap. We are challenged to go beyond pro-
vincialism and the ghetto mentality, as well as
a vague and hastily concocted universalism. s
there a middle way, & harmony between action
and contemplation, angelism and mere activism,
autonomy and heteronomy , o concord between
the Sacred and the Secular? What begins to
emerge here is the need for an ontenomic vision
of reality.

| am not going fo develop this idea now,
thankful as 1 am for Le Roy's perceptive insight
that only a non-dualistic and wholistic attitude
may serve o guide us safely between the Scylla
of violence and the Charybdis of compromise -
for both options ultimately lead fo defeat.

} may only react to this utmost important
question by spelling cut three almost political
"moments' of a single remark.

i) What is the alternative? The process of
the occidentalization of the world is already
far advanced, especially in Le Roy's own field
of study, namely that of the juridical and poli-
tical structures of societies. |t is a fact that
today we are conditioned by the fdeu of the na-
tion-state and have practically only ore offi-
cially recognized legal system with merely ac-
cidental variations. Le Roy feels or fears that
[ "don't go far enough". The alternative then
seems fo be only violence, for we cannot other-
wise turn back the clock of history,

It is precisely my refusal of violence - with-
out now trying to define this concept ~ that
leads me to the second moment of my remark.

i) Certainly, the collaboration that | am
propounding in the form of dialogue could be it-
self a pitfall, and we could all fall into the trap

“of being co~opted and neutralized, But the re-

fusal to dialogue leads fo war, and in war the
weakest will fose. Playing with words, what re-
mains is only the non=viclent guerilla, 'small
wars', passive resistences, non-cooperation
movements, or most importantly, the inner ard
outer emancipation from the clutches of the Sys-
tem. Here thought and action meet. Le Roy is
right, | would despise myself if everything |
stood for were mere theory without praxis. We
need, he rightly poinfs out, a "philosophy of po-
litical action based on a cross-cultural approach” .
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This leads me to the third moment of this
remark.

where and fall into the trap. Here we cannot
merely be academics, nor simply intellectuals,
just as we cannot solely be either full-time ac~
tivists or pure revolutionaries, The two go toge-
ther in a non-dualistic - advaitic - harmony.
The trap is real, dear Etienne, but if we join
hands we may overcome if. :

it} Without an underlying spiritual foree,
without a symbiosis of actien and contemplation,
without a dynamic synthesis, or rather pericho-
resis, between theoria and praxis, we go no -

NOTES

1) Cf. the enlightening examples of this { eight case studies - with multi~voice responses) in R. A,

- and A.F. Evans ( editors), Human Rights. A dialogue Between the First and Third Worlds, Maryknoll,

New York (Orbis) and Guildford, Surrey (Lutterworth), [983. The whole book is a pathetic witnessing |
to the progressive awareness of christions regarding institutionalized injustice and that "the system -
not housing (os in ore particular case) - was (is) the real problem." (154)

2) A recent issue.-of Daedalus, the. Journal of the American Academy of Arts and Sciences, Volume
112, Nr. 4 ( Fall 1983} is entirely dedicated to the theme of Human Rights, and although the situations
of Africa, Latin America, China and Marxism are studied, the specific thematic of the universality

of the concept is hardly directly investigated, except in the last, more philasophical article by D.

-Henrich and D.S. Pacini, and in some passing theological considerations by D. Tracy. On the
- whole, besides the excellent value of the contributions, the entire approach is still exclusively west-

ern, even when incidentally raising the question of universality.

[+ is precisely within the horizon of cross—cultural studies fhc\l"r 1 wish to situate my own reflections
on Human Rights. :

3) Already in September 1948 | delivered a paper in the “Conversaciones Catolicas Internacionales,
San Sebastian, Spoin (well-known in the Europe of that time), on "libertad de pensamiento," and
later 1 published a much discussed article in Arbor, Madrid ( February 1951), "El cristianismo no es
un humanismo" (both were to appear later in my book Humanismo y Cruz, Madrid (Rialp ,1963). In
bath these papers | defend the traditional catholic position along the Tines described by G. Baum.
We cerfainly know that the west is not monolithic. 1'am only saying that since the dominant culture
of the west has turned 'scientific' it has become predominantly nominalistic,

4) The australian goverrment has trampled upon the 'rights’ of the aborigines in the name of the
"Human Rights' of the majority which insists upon fechnological mining and other forms of exploita- :
tion of the land, Cf. Evans, Human Rights, op. cit. (97-123). . i
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C’-Atmu’gut

PLAIDOYER ET PROPOSITIONS CONCRETES EN FAVEUR DES DROITS AUTOCHTONES EN TANT
QUE SPECIFIQUEMENT AUTOCHTONES ( présenié au Congrés de la Fédération Internationale des
Droits de ' Homme, tenu & Montréal, Québec du 21 au 23 mai 1982) :

* Par Le Centre Interculfurel Monchanin

Le texte qui suif comprend un bref plaidoyer
et des propositions concrétes (1) invitant tous
ceux et celles qui luttent pour les droits autoch-
tones, & la reconnaissance et au respect de cet
univers juridico=politique autochtone tradition-
nel contemporain, qui, de par sa nature spéci-
figque, n'a rien & voir avec la notion des droits
de |'Homme ef qui peut &ire soit en consonan-
ce, soit en opposition avec ces droits,

Par autochiones, nous entendons ici d'a-
bord les autochtones des deux Amériques, ceux
qu' on homme communément les Indiens et les
tnuit. Mais qussi les autres peuples indigénes &
travers le monde,

Plaidoxer

Avant de faire une critique radicale de la
notion des Droits de |"Homme telle qu'on la re~

trouve dans la Déclaration Universelle des Droits
de ["Homme, dans nos Chartes ef Conventions ac—

- tuelles, nous tenons & affirmer das.|'abord que

-nous croyons dans ces Droits et-que nous [utfons
nous aussi pour qu'ils soient mieux précisés et
qu'ils ne restent pas lettre morte & travers le mon=-
de. C'est pour nous une responsabilité sacrée

que de lutter pour ces Droiis en gdnéral et pour
ceux des autochtones en pariiculier.

Mais nous sommes-tout aussi convaineus que
cette notion est un concept occidental, qu'il
n'est au mieux qu’une fenéire & travers faquelle
une culture parficuligre voit un ordre social plus
humain, de sorte que la lutte pour les Droits de
["Homme n'a pas & &tre le pivet d'un ordre so~
cial juste. Cette notion des Droits de |' Homme,
ausst légitimement universelle qu'elle soit et
doive étre dans ses infentions, est basée sur des
présupposés qui ne sont pas nécessairement partc-
gés par toutes [es cultures et qui n'ont probable-
ment pas & ' &tre pour que ces derniéres soient
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elles-mémes humaines et confribuent aussi effec-

tivement & |' ordre social.

Ce n'est pas le moment, dira-t-on, de sou-
mettre les Droits de |' Homme & [a critique, au
moment ob ils sont si ldchement bafouéds par les
“puissants", un peu partoui & travers le monde,
Mais pourquoi pas, s'il s'agit d'une critique
consiructive qui les rende plus aptes & rejoindre .
la réalité qu'ils visent?

Notre critique est celle=ci { nous avouons
qu'il s'agit la d'une opération délicate & fairel):
c'est qu'il existe DE FAGTO au coeur méme de
la lutte pour les Droits de ' Homme, une sorte
d'impérialisme ou colonialisme nouveau, sou-
vent inconscient, qui consiste & ne plus voir la
guestion sociale qu'en termes homocentfiques
de Droits de 1'Homme, passant ainsi compléte~-
ment & c8té de visions aussi valables et impor=
tantes, qui n'ont absolument rien & voir, dans
leur nature spécifique, avec les Droits de 1' Hom~
me. Nous pensons en particulier, entre autres,

& la vision plus cosmocentrique autochtone et

& son univers juridico-politique original qui n'a
rien & voir avec les notions homocentriques de
droits, de titres, de revendication , etc.

Il existe, présentemenf, dans les milieux les
plus conscientisés aux droits autochtones, une
inconscience, une ignorance et une indifférence
quasi totale & |'égard du cété traditionnel con-
temporain de la vision sociale autochtone et de
son univers juridico-politique propre. C'est
comme si |"on considérait ce c3té comme mort,
mourant, condamné & mourir et devant étre rem-
placé par des notions dites universelles de droits,
de titres, de propriété, de souveraineté, de dé-
mocratie, de peuple, de nafion, de pouvoir, de
mafirise de sof, d'autonomie, etc.

Nous croyons que le temps est venu d'y re-
médier; de sortir de ce monoculturalisme juridi=
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que homocenirique qui est en train de devenir

au nom des droits de |’ homme un cheval de Troie,
un fossoyeur de |"univers juridique autochtone
traditionnel tel qu'il existe aujourd' hui, et d'en~
trer dans un pluralisme furidico=politique qui
prenne qussi sérieusement en question et valorise
autant cet univers cosmocentrique de la vision
juridico-politique autochtone que celui plus ho~
mocentrique des Droits de I' Homme.

Cela nous parait une précondition indispen-
soble au respect de la réalité autochione et d'un
vrai ordre social. Un ordre qui ne soit ni exclu=
sivement occidental ou homocentrique, ni exclu-
sivement autochtons ou cosmocentrique, mais qui
soit enrichi et équilibré par les deux, comme
deux dimensions comstitutives d'une seule réalité
et paix sociale. .

C'est dans ce but que nous proposons ce qui
suits

Propositions concrétes

1} Que les associations et groupes de Droits
de |'Homme qui s'intéressent aux Droits Autoch-
tones, et que la Fédération Internationale des
Droiss de |'Homme, reconnaissent formellement
qu'il existe aujourd'hui un univers juridico=po-
litique avtochtone traditionnel, radicalement
différent dans ses présupposés de |'univers juri=
dique dit “civilisé" des Droits de 1' Homme, dont
I"importance et la qualiié ne sont pas moindres
que celles de ce dernier, et qu'ils se mettent
& 1'étudier sérieusement en formant des groupes
d’éfude dans ce but.

2) Quue ces associations qui se trouvent sur
territoire autochtone, fassent avant de la deman-
der aux gouvernements et aux Nations-Unjes,
une démarche, en tant qu'associations, pour é=-
tre reconnues elles-mémes par les Nations-Autoch-

tones en tant que telles, en leur demandant for-
mellement la permission de vivre sur Teurs territoi-
res, et & quelles conditions, en modifiant en con-
séquence, & la lumigre de la réponse avtechtone,
ce qu'il y a & modifier dans leur comportement.
Qu'elles invitent tous les organismes non-gou -
vernementaux qui se situent sur territoire autoch-
tone & faire de méme.

3) Que toutes procédent ensuite & une re-
formulation du Droit International et des Drojts
de 1'"Homme, conjointement avec les Nations
Autochtones en tant que telles, sur lg base des
univers juridico~politiques respectifs des parte-
naires en dialogue. Ersuite, qu'elles proposent
d'abord & la Nafion~Etat et ensuite aux Nations-
Unies de faire de méme par le biais de fa Com-
mission des Droits de 1' Homme des Nations=Unies.

4) Que dans la défense des droits autochfones,
elles cessent, par respect pour |'univers juridi-
que autachtore, de ne se référer qu'aux pidces
justificatrices de fifres ( découverte, occupation,
conquéte), qu'aux Proclamations Royales, qu'aux
Décisions Parlementaires, qu'aux Constitutions
Humaines et méme qu'aux Traiiés Humains, et
qu'elles aient le courage de se baser prioritai=
rement sur ['argument autochtone premier, moins
homocenirique que cosmocentrique, A savoir que -
leur dignité comme ce que certains peuples appel-
lent leurs droifs, ne viennent d'aucun homme ou
gouvernement mais de ce qu'ils nomment |' Or-
dre de la Nature et le Grand Esprit. Et de le
faire, méme si cela va & |'encontre d'une longue
tradition juridique homocentrique! Il existe, en
effet, & cbté de cetfe derniére, une encore plus
fongue tradition juridique cosmocentrique, aussi
valable et importante, qu'il serait profondément
injuste d'ignorer plus longtemps.

NOTES

5) Qu'elles mettent tout en oeuvre pour que
la Cour Internationale de Justice transforme 1'ar-
ticle 38 de ses Statuts et admette comme source
de droit international des principes juridiques
reconnus par les nations autres que dites "civi~
lisées" et qu'elle accepte d'enfendre et de ju-
ger les atteintes faites.aux univers juridiques de
ces peuples et & leurs droits non seulement en
tant que droits mais en tant que spécifiquement
autechtones.,

8} Qu'elles prennent fous les moyens pour
que la déclaration de principes des Nations
Avtochiones ( Geneve 1977) soit reconnue comme
source de droit international.

7) Qu'enfin des démarches soient faites
pour que les déclarations, chartes, corstitu-
tions { nationcles et internationales) des Droits
de |'"Homme, soient complétées par une décla-
ration du Droit des Autochtones & leur univers
juridico—politique propre en tanf que Nations
Autochtones. Ce qui présuppose que les Na-
tions Autochtones soient reconnues comme Na-
tions, non pas uniquement dans le sens que
donnent & ce mot les nations dites "civilisées",
mais aussi et d’abord dans ls sens de leur uni-
vers iuridico—poli.fique propre, méme si, pour

. commencer, on ne peut le faire qu'en passant

par le vocabulaire de celui des dits “civilisés" .

(1} On trouvera un exposé plus élaboré de notre position dans R. Vachon, "Univers iuridique. auvtoch-
tone traditionnel contemporain et Droits Autochtones", dans INTERCULTURE, avril-sept. 1982, nos.

tionnel avjourd " hui.)

2-3, Cahiers 75-76 ( Ces deux cahiers portent enfigrement sur I'univers juridique autochtone tradi-
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TOWARDS THE RECOGNITION OF INDIGENOUS RIGHTS, AS SPECIFICALLY INDIGENOUS;
A PLEA AND CONCRETE PROPOSALS ( presented to The International Federation of Human Rights'
Conference, held in Montreal, Quebec, from May 21st to 23rd 1982)

* By The Monchanin Cross=Cultural Center

The following text includes a plea and con-
crete proposals (1), inviting all those who strug-
gle for Indigenous Rights, to recognize and to
respect that contemporary traditional Indigenous
juridico~political world, which, in its specific
nature, has nothing to do with the notion of Hu~
man Rights and which can be either- in conso-
‘nance or in opposition fo these rights.

By Indigenous or Native, we understand pri=-
marily the Indigenous pecples of both Americas;
those that are called Native Indians and 1nuit,
But also the other indigenous peoples throughout
the world,

Plea

Before we make a radical criticism of the

notion of Human Rights as it is found in the Uni-

versal Declaration of Human Rights, in our ac-
tual charters and Conventions, we would like
to stress at the very oulset, that we belleve in
these rights and that we also are struggling so
that they will be better defined and better im~
plemented throughout the world, It is for us @
sacred duty to fight for these rights in general
and for those of the Indigenous peoples in par-
ticular.
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But it is equally our conviction that this no-
tion is a western concept, that at best it is but
one window through which one particular culture
sees a more human social order. Hence, the strug-
gle for Human Rights need not be the pivot of a
just social order. This notion of Human Rights,
no matter how legitimately universal if is and
should be in its intention, is bdsed on assumptions
that are not necessarily those of all culiures and
probably need not be so in order that the latter
be also human and ceniribute effectively to so=
cial order.

Some will object: at a moment when Human
Rights are so blatantly ignored by the "powerful’;
all over the world, this is no fime to submit the
notion of Human Rights to a radical criticism!
But why nof, if the criticism is a constructive
one which helps them reach the reality that they
stand for?

Here is our critique ( we admit that it really
is a delicate operation to perform!): there is,
DE FACTO, at the very heart of the struggle for

|
[

Human Rights, a kind of new imperialism or colo- |

nialism, offentimes unconscious of itself, which

consists in viewing the social question exclusive-
Ty in the homocentricterms of Human Rights, thus
completely by-passing other just as equally valid

and Tmportant visions, which have absolutely
nothing to do, in their specific nature, with the
Rights of Man. We are thinking specifically,
among others, of the more cosmocentric Indi-
genous vision and of its original juridico-politi=
cal world, which have nothing to do with the

' hornocenh’lc notions of rights, titles, claims,

efc.

There is presently, among those groups that
are the most conscientized to the question of Na~-
tive Rights, an almost fotal lack of awareness,

" ignorance and indifference regarding the actual

traditional dimensions of the Indigenous social
vision and of its unique juridico-political world,
It is almost as if it were dead, dying or condem-
ned to die and to be replaced by so called uni-
versal notions of rights, titles, property, sove-

‘reignty, democracy, people, nation, power,
" self-mastery, c:ui'onomy, efc.

We believe that the time has come to remedy

_this state of affairs; first, to step out of this ho—

mocentric legal monoculfuralism which, in the
name of Human Rights, is becoming a Trojan
horse, an instrument for burying the very tradi-
tional but ever living Indigenous legal treasure
that it should be uncovering, and second to en=
ter info a juridico-political pluralism which will
value as seriously the cosmoceniric world of the
Indigenous juridico-political vision as that of
the more homoceniric one of Human Rights.

This seems to us a necessary precondition, if
we are to respect the Indigenous reality and a
true soctal order. An order which is neither ex-
clusively Western or homoceniric, nor exclusi-
vely Indigenous or cosmocentric, but which is

.enriched and balanced by both, as two consti-
‘tutive dimensions of one reality and social peace.

It is with this aim that we propose the follow=
ing:

Concrete proposals

1) That the Human Rights! associations and
groups involved with Native rights, and that the
International Federation of Human Rights, formal-
ly recognize the existence today of a traditional
Indigenous juridico=political world, which is ra~
dically different in ifs assumptions from the so-
called 'civilized" legal world of Human Rights,’
whose importance and quality is no less than the
latter, and that they start researching it serious~
ly by forming study greups o de so.

2)That these associations who are on Native
territary, fake the necessary steps, das associations,
and before they demand it of their governments
and of the United Nations, to be recognized by
the Native Nations as such, by formally asking
them permission to live on their land, and under
what conditions; by consequently modifying, in
the light of the Native resporse, what should be
modified in their behaviour, That they invite all
non=-government organizations who are on Naii-

_ ve territory, to do the same.

3) That all proceed to a reformulation of In-
ternational Law and of Human Rights, jointly with
the Native Nations as such, and on the basis of
the respective juridico-political worlds of partners
in dialogue. That they then propose, first o
their domestic goverrment and afferwards to the
United-Nations to do the same, through the U-
nited Nations Human Rights' Commission,

4) That in fighting for Native rights, they
cease, ouf of respect for the Indigencus legal
world, to refer exclusively to titles ( discovery,
occupancy, conquesf), fo Royal Proclamations,
to Parliomentary decisions, to Man-made Cons~
titutions and even to Man-made Treaties in order
to justify their rights, and that they have the
courage to base themselves primarily on the first
Native argument, which is more cosmocentric
than homocentric, nainely that their dignity as
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what certain peoples call their rights, come

from no man or .government but from the Natu-
ral Order and from the Great Spirit. And to do
so, even if this goes counter fo a long homo=
centric legal fradition! For their exists, side

by side with the latter, a still longer cosmocen-
tric legal fradition, which is as valid and impor-
tant, and which it would be deeply unjust to
ignore any longer,

5) That they do all they can so that the In-
ternational Court of Justice change Article 38
of Tts Statutes and admit as international law al~
so legal principles that are recognized by Nations
that are other than the so-called ‘civilized' ones,
and that it accept to hear and judge violations
of their legal world and of their rights, not on=-
ly as rights but as specifically Native.

&) That they take all means so thai the In-
digenous Declaration of Principles { Geneva
1977) ke recognized as source of international
law.

7) Finally, that the Human Rights Declara-
tions, charters, constitutions ( national and inter-
national), be complemented by a Declaration of
Notive Peoples' right as Native Nations, to
their own juridico-political world, Which pre-
supposes that the Native Nations be recognized
as Nations, not only in the sense given to this
word by sc-called 'civilized" nations, but also
and primarily in the sense of the former's own ju-
ridico-political world, even if, fo start with, |
one can only do so by using the language of the
so-called 'civilized'

NOTES

(1) A more elaborate description can be found in R, Vachon: "The Contemporary Traditional Indi-
genous Legal World and Native Rights" in INTERCULTURE, April-Sept, 1982, nos.2-3, Issues 75-76
( These two issues focus on the Traditional Indigencus’ Legq| World toduy)
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